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(i) 
STATEMENT OF QUESTION PRESENTED 
In the opinion of appellee the question is: 


Do the terms of the Distributor Sales Agreement between 
a non-resident automobile manufacturer and its sole distrib- 
utor in this locality, have the effect of creating a "limited 
agency" in the latter so that service of process may be made 
upon the manufacturer by serving its distributor in the Dis- 
trict of Columbia in a suit by a non-resident automobile 
dealer brought under an act of Congress which provides that 
an automobile dealer may bring suit against any automobile 
manufacturer engaged in commerce, in any District Court of 
the United States in the District in which said manufacturer 


resides, or is found, or has an agent? 


(ili) 
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COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I, Appellant Is A Foreign Corporation Doing 
Business in the District of Columbia Without 
Having Any Place of Business or Resident 
Agent Here and Therefore Service Upon any 
Agent Constitutes Service on Appellant 


(a) Appellant is "doing business" in the 
District of Columbia by reason of an 
arrangement with its only distributor, 
Roosevelt Automobile Co., Inc. 


(b) Roosevelt Automobile Co., Inc. is an 
agent of appellant upon whom service 
may be made - " ime 


The Court Below Rightly Concluded that the 
Evidence Was Sufficient to Show Both that a 
"Limited" Agency was Created in the 
Distributor and that the Requirements of the 
International Shoe Co. Case Regarding 
Service of Process on Foreign Corporations 
Were Satisfied e . 


CONCLUSION 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellee agrees that the statement of the case as set forth in the 
appellant's brief is substantially correct with the exception of the legal 
conclusions drawn therein. In its preparation, counsel for appellant 
has emphasized those parts of the record most favorable to it. | Rather 


than supply any omission appellee refers the Court to the Distributor 
Sales Agreement (J.A. 23-55), particularly those sections on pages 28- 
35 and excerpts of the deposition of Franklin D. Roosevelt, Jr.) upon 
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whom service was made as agent of appellant (J.A. 18-23). Roosevelt 


Automobile Company is the only distributor of Fiat Products in the Dis- 
trict of Columbia (J.A. 19-20). 


In addition, in order to correct an erroneous inference in appel- 
lant's statement of the case regarding the date and number of times serv-~- 
ice was attempted to be made on Franklin D. Roosevelt, Jr., President 
of Roosevelt Automobile Co., Inc., appellee refers the Court to the 
docket entries (J.A. 1). 


SUMMARY OF ARGUMENT 


Appellant, a foreign corporation, entered into a Distributor Sales 
Agreement with Roosevelt Automobile Co., Inc., its only distributor in 
the Metropolitan D. C, Area, by the terms of which appellant controls, 
to a large degree, the manner and method of the business conducted by 
its distributor, thereby reaping the benefits of an agency contract but at 
the same time disclaiming any agency relationship between them and 
classifying its distributor as an independent contractor in order to cir- 


cumvent the laws of agency. 


Suit was brought against appellant under Public Law 1026 (Title 
15-1221 et seq. U.S.C.A.) which provides that an automobile dealer may 
bring suit against any automobile manufacturer (appellant is an automobile 
manufacturer within the definition of this act) engaged in commerce in 
any District Court of the United States in the District in which said manu- 
facturer resides or is found, or has an agent. Although appellee con- 
tends that appellant is "doing business" in the District of Columbia within 
the meaning of our statute, nevertheless as the suit against appellant was 
brought pursuant to aforementioned Public Law 1026, service is proper if 
it is shown only that Franklin D. Roosevelt, Jr., as president of 
Roosevelt Automobile Co., Inc. is an agent of appellant. He need not be 
a managing agent as required under Rule 4(d) (3) of the Federal Rules of 


Civil Procedure as this qualification is not required under either Public 
Law 1026 nor our Code provisions respecting service on a foreign cor- 
poration that has no place of business or resident agent here. | Title 

13-103 D.C. Code (1951) 


By the terms of the aforesaid Distributor Sales Agreement, the 
distributor agrees to promote vigorously and aggressively the sale of 


Fiat products and assist the Fiat dealers appointed by the distributor in 


the use of Fiat's advertising and sales promotion materials; establish 
and equip its place of business to the satisfaction of Fiat; renders as- 
sistance, guidance and advice to the dealers of Fiat on written dealers 
sales agreements approved by Fiat and cooperate with Fiat in connection 
with advertising, training, service and sales promotion. Roosevelt 
Automobile Co., Inc., appellant's only local distributor, therefore, 
although referred to in said Dj-tributor Sales Agreement as an/inde- 
pendent contractor is nevertheless an agent of appellant upon whom serv- 


ice may be made. 


There are four defendants in this litigation below. Three of the 
defendants have been served in the District and have filed answers to 
the complaint. The distributor's principal place of business is the Dis- 
trict of Columbia. All the claims may be disposed of in the|one suit 


below. 


One express purpose of the Federal Rules of Civil Procedure is 
to avoid a multiplicity of suits where all claims arising out of the same 


subject matter can be disposed of in one. 


APPELLANT IS A FOREIGN CORPORATION DOING BUSINESS 
IN THE DISTRICT OF COLUMBIA WITHOUT HAVING ANY 
PLACE OF BUSINESS OR RESIDENT AGENT HERE AND 
THEREFORE SERVICE UPON ANY AGENT CONSTITUTES 
SERVICE ON APPELLANT 


(a) Appellant is "doing business" in the District of 
Columbia by reason of an arrangement with its 


only distributor, Roosevelt Automobile Co. Inc. 


The business of appellant as stated in its brief is that of importing 


and selling foreign cars known as "Fiats" throughout the United States, 
including the District of Columbia. The products of appellant are sold 
and advertised for sale here in the District of Columbia by Roosevelt 
Automobile Co., Inc., its distributor, whose principal place of business 
is in the District of Columbia (J.A. 18). 


By the terms of the Distributor Sales Agreement (J.A. 23-55), 
Roosevelt Automobile Co., Inc. agreed to discharge the following obliga- 
tions for appellant. | In substance the distributor agreed, among other 
things, to: 


1. Promote vigorously and aggressively the sale of com- 
pany products and assist the dealers appointed by dis- 
tributor in promoting the sale of Company products 
(J.A. 28). 


Establish’ and equip to the satisfaction of Fiat places of 
business in Washington, spare parts depot, facilities 
for storing vehicles, meeting room facilities for 
dealers' sales conferences (J.A. 29). 


Not to move such respective places of business once 
established, without prior written consent of Fiat 
(J.A. 29). 


5 


Render to dealers appointed by distributor assistance, 
guidance and advice respecting Company products 
(J.A. 29). 


Send representative employees of distributor to such 


training schools as Fiat may from time to time 
conduct (J.A. 29-30). 


Appoint dealers in distributor's locality (J.A. 30). 


Enter into written dealers' sales agreements in a 
form approved by Fiat. 


The full managerial authority and responsibility for operating 
management in the distributor is vested in Franklin D. Roosevelt, Jr., 
its president (J.A. 53). 


In the deposition of Franklin D. Roosevelt, Jr., President of 
Roosevelt Automobile Co., Inc., upon whom service was made|as agent 
of Fiat, Mr. Roosevelt shows actual compliance with the terms of the 
aforesaid agreement. He has engaged a dealer in the Districtlof 
Columbia, Pohanka-Oldsmobile, Inc. (J.A. 20); he has established 
meeting room facilities for dealers' sales conferences (J.A. 20); he has 
rendered aid and assistance to the dealer that he has franchised and 
advised him with respect to Fiat Company products; he has conducted 
extensive advertising programs (J.A. 21-22). 


In a closely analogous situation, this Court in Carroll Electric 
Company v. Freed-Eisemann Radio Corporation, 60 App. D.C 228, 
50 F. 2d 993 (1931) held that a non-resident radio manufacturer was 
"doing business" in the District where it was shown that the manufacturer 
had a selling agency contract with a distributor in the District of Columbia 
in which the distributor agreed among other things, to carry a represent- 
ative stock of Company products; to have every new dealer to whom the 
distributor sells the manufacturer's products approved by the manu- 
facturer; to maintain at the distributor's expense an office and showroom, 
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and speaking through Chief Justice Martin this Court stated on p. 994: 


"The terms of the contract between the parties have 
the effect of creating a limited agency in the distributor, 
under which the latter discharged various obligations for 
the manufacturer in disposing of its products within the 
specified area. The distributor was not an independent 
merchant dealing with the manufacturer upon its own 
initiative, but conducted its business in the District of 
Columbia in conformity with the stipulations contained in 
the contract. ‘The activities thus provided for constituted 
the transaction of business by both parties not only in 
New York City, where the contract was made, but also 
in the District of Columbia, within which it was in part 
carried out.” 


In Moore Machinery Co. v. Stewart-Warner Corporation, Cal. 1939, 
27 F. Supp. 526, 529, the question before the Court was whether the de- 
fendant corporation was doing business within the meaning of California 
statute so that it could be served by serving the Secretary of State where 
its products were extensively sold through a distributor. The distributor 
contract contained similar provisions to those in the case at bar and the 
Court held that a limited agency was created in the distributor so that the 


manufacturer was "doing business" in the State, stating on Page 529: 


"Defendant is a nationally known corporation, and it 
is a matter of common knowledge that it markets its 
products in every state of the Union. In the instant case 
there were contracts between the parties for portions of 
three states.' Mr. Kirch, assistant secretary and 
treasurer of defendant, in his affidavit speaks of doing 
business 'in other states of the United States.' In the 
affidavit of L. A. Ballard, employed in the sales depart- 
ment of defendant, mention is made of defendant's 
‘nation-wide’ business. 


"Tt is apparent that the contracts were drawn with 
a studied attempt to circumvent the laws of agency and 
state statutes relating to jurisdiction and the service of 
process. But calling the plaintiff a ‘distributor’ rather 
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than an agent, or using such phrases as are employed 
in paragraph 9 of the contract? does not obscure the 
real facts and purpose of defendant. 


"The business done by defendant in this state may 
be described, in the language of the cases, as 'sub- 
Stantial,' "permanent,' and ‘continuous.' Indisputably, 
the defendant is 'here,' doing business in a large way. 
The terms of the contracts created ‘a limited agency in 
the distributor, under which the latter discharged various 
obligations for the manufacturer in disposing of its 
products within the specified area. The distributor 
was not an independent merchant dealing with the manu- 
facturer upon its own initiative, but conducted its busi- 
ness * * * in conformity with the stipulations contained 
in the contract.' Carroll Electric Co. v. Freed- 
Eisemann Radio Corp., 60 App. D.C. 228, 50 F. 2d 993, 
994, 


"The persistent efforts of foreign corporations to 
evade service of jurisdictional process in the states has 
led some courts to suggest the application of a practical 
test, that where the defendant corporation's local 
activities justify it, the defendant be drawn from its 
home state. As in this case, upon the ground of fair- 
ness, instead of sending plaintiff to Virginia or Illinois 
to try its case, bring defendant here. Hutchinson v. 
Chase & Gilbert, [2 Cir. 45 F. 2d 139]; Hurley v. 
Wells-Newton Nat. Corp., D.C., 49 F. 2d 914, 919." 


=o 
“The Distributor shall conduct his (or its) business in his (or its) own name 

and upon his (or its) own responsibility, and has no authority whatsoever to 

bind Alemite fn-any way, and the Distributor covenants that he (or it) will not 

hold himself (or itself) out as the agent of Alemite or use the name of ‘Alemite’ 


in any manner tending to give the impression that he (or it) represents Alemite 
in any way whatsoever.” 


In Bach v. Friden Calculating Machine Company, 6th Cir., 167 F. 
2d 679 (1948) the Court declared that a California manufacturer{s con- 


tract with the manager of an Ohio sales agency gave the corporation such 


control over sales and operations in Ohio as to make the corporation 
amenable to suit in Ohio notwithstanding the formal provisions in said 
contract purporting to make the manager an independent contractor. 
P. 683, 167, F. 2d: 
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"Nor is the provision in the contract that the agree- 
ment 'shall not be construed as creating an employer- 
employee relationship for any purpose whatsoever’ to be 
considered seriously in negation of the concept that the 
continuous and systematic activities of the appellee 
corporation were sufficient to constitute ‘presence’ in 
Ohio, within the ambit of the International Shoe Company 
case. Mere formalism should give way to the real sub- 
stance of the agreement which, in effect, constituted 
Drummond as ‘a "Managing Agent’ in Ohio of the Cali- 
fornia corporation." 


In Florio v. Powder Power Tool Company, 3 Cir., 248 F. 2d 367 
(1957) the Court had the following to say regarding the provisions of a 
distributorship contract: 


"That a distributor's contract executed in a State is 
a factor in determining the extent of a foreign corpora- 
tion's activities in a state is self-evident, not primarily 
because the series of acts contemplated is the shipment 
of goods into the State through channels of interstate com- 
merce but because of the nature of the contract which may 
be so restrictive that the foreign corporation may exercise 
a substantial control over the business of the local distrib- 
utor and thereby bring itself within the State's jurisdiction. 
Kahn v. Maico Company, Inc., 4Cir., 1954, 216 F. 2d 
233; La Porte Heinekamp Motor Co. v. Ford, D.C. 1928, 
24 F. 2d 861; Thomas V. Hudson Sales Corp., 1954, 204 
Md. 450, 105 A. 2d 225." 


(b) Roosevelt Automobile Co., Inc. is an agent of 

appellant upon whom service may be made. 

Much is made in appellant's brief of the fact that there is no express 
statement in the Distributor Sales Agreement that Roosevelt Automobile 
Co., Inc. is an agent of appellant. Further, appellant maintains that as 
the distributor was specifically labeled an independent contractor in said 


agreement then no agency agreement was created. Corporations of 


necessity must act through agents. And an agency relationship can be 


created other than by express words -- there are agencies by implication, 
by ratification or by estoppel. Nevertheless, in the case at bar we have 


9 


an express agency. The distributor expressly agreed to the terms of 
the Distributor Sales Agreement. Whether or not the terms of! this 
agreement constitute a "limited agency" is a legal conclusion and the 
fact that there is a disclaiming clause contained in such agreement to the 
effect that no agency relationship is created therein, is of little|conse- 


quence. 


Basically, an independent contractor may be distinguished from an 


agent in that the former contracts with another to do something |for him 
but who is not controlled or subject to control of the other in the perform- 
ance of such contract but only as to the result. A principal however, 

has the right to control in some respects the conduct of the agent as to 
matters entrusted tohim. 2Am. Jur. Agency, Sec. 8, p. 17.| Consid- 
ering these basic principles in light of the terms of the distributor sales 
contract, it would be folly to say that appellant is only interested in the 
"result" of the contract it entered into with Roosevelt Automobile Co., 
Inc. and not in the manner in which it is to be performed. In fact, there 
are but a few details in the forty-four page contract which do not pertain 
directly to the manner in which Roosevelt Automobile Co., Inc.| is to 
handle Fiat products. The hiring of Fiat dealers alone by the distributor 
is an indication of the representative and hence fiduciary character of 


their relationship. 


II 


THE COURT BELOW RIGHTLY CONCLUDED THAT THE 
EVIDENCE WAS SUFFICIENT TO SHOW BOTH THAT A 
"LIMITED" AGENCY WAS CREATED IN THE DISTRIBUTOR 
AND THAT THE REQUIREMENTS OF THE INTERNATIONAL 
SHOE CO. CASE REGARDING SERVICE OF PROCESS ON 
FOREIGN CORPORATIONS WERE SATISFIED 


In International Shoe Company v. State of Washington, 326 U.S. 310, 
66S. Ct. 154, 90 L. Ed. 95 (1945), the Court stated that there |can be no 


simple, mechanical formula for determining when a corporation's activ- 


ities are such as would justify its subjection to a suit in a jurisdiction 
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other than where its principal place is located. An estimate of "incon- 
veniences” which would result to the corporation from a trial away from 
its "home" or principal place of business, is relevant in this connection. 
Conversely, then a balance of "conveniences" would play a part in deter - 
mining whether "traditional notions of fair play and substantial justice" 
are met in compelling a non-resident corporation to defend a suit away 
from its home state. In determining this, we consider these factors: 


(a) There are four defendants in this litigation below 
(J.A. 1-6) 


(b) Three of the defendants have been served in the Dis- 
trict of Columbia and have filed answers to the com- 
plaint in this Court (J.A. 1-2) 


(c) The distributor's principal place of business is in the 
District of Columbia (J.A. 18). 


(d) All the claims can be resolved in one suit. 


Appellant prefers that appellee file and prosecute two separate 


actions involving the same subject matter, one in New York City and the 


other in Washington, D. C., although one of the express purposes of the 
Federal Rules of Civil Procedure is to avoid multiplicity of suits where 
all claims arising out of the same subject matter can be disposed of in 


one. 


The Act of Congress under which this suit was brought is silent on 
whether or not a foreign corporation need be "doing business" in the 
locality where an agent is found to sustain service of process there and 
therefore appellee feels that this Court needs not decide this issue. 


Nevertheless, should a determination thereof he deemed necessary then: 


(a) it would follow that if the distributor is, as claimed, a “limited , 
agent" then appellant would be "doing business" in both New York and 
Washington, D. C. 
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(b) that the quantum of business necessary to establish venue under 
the antitrust laws, to which Public Law 1026 is a supplement, is less than 
that necessary to sustain service of process in other cases. Eastman 
Kodak Co. v. Southern Co., 273 U.S. 359, 47S. Ct. 400, 71 L, Ed. 684; 
Windsor Theater Co. v. Loew's, D.C.D.C. 79 F. Supp. 871. 


CONCLUSION 


The Court below had sufficient evidence for it to conclude|that serv- 
ice upon Franklin D. Roosevelt, Jr., as president of Roosevelt] Automobile 
Co., Inc., the sole distributor for appellant in this area, was proper as 
the terms of the Distributor Sales Agreement between the above parties 
created a limited agency in the distributor under the controlling decision 
of Carroll Electric Company v. Freed-Eisemann Radio Corporation, 
supra. Moreover, in determining whether traditional notions of fair play 
and substantial justice are met, the balance of conveniences favors reten- 
tion of jurisdiction by this Court. The technical aspects of service of 
process, involved in this case, should be construed with liberality and in 
a light most favorable to appellee,consistent with the spirit and intent of 
the Federal Rules of Civil Procedure. 


By reason of all of which, it is respectfully submitted that the order 
of the District Court should be affirmed. 


Respectfully submitted, 


CHARLES E. PLEDGER 
JUSTIN L, EDGERTON 
JOHN F. MAHONEY, JR. 


925 Washington Building 
Washington 5, D. C. 


Attorneys for Appellee 


